
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

)
UNITED STATES OF AMERICA and )
STATE OF LOUISIANA, )

)
Plaintiffs, )

)
v. ) CIVIL ACTION NO.

) 01-978-B-M3
CITY OF BATON ROUGE and )
PARISH OF EAST BATON ROUGE, )

)
Defendants. )

)

NOTICE OF LODGING OF AGREEMENT AND ORDER REGARDING
MODIFICATION OF THE CONSENT DECREE

Plaintiffs the United States of America, by and through the authority of the Attorney

General of the United States and through the undersigned attorneys and acting at the request of

the Administrator of the United States Environmental Protection Agency (“EPA”), and the

Louisiana Department of Environmental Quality (“LDEQ”) provide notice that the attached

Agreement and Order Regarding Modification of the Consent Decree (“Agreement and Order”)

(Exhibit A) is hereby lodged with the Court.  The proposed Agreement and Order would, if

entered by the Court, amend the Consent Decree entered by the Court on March 14, 2002 (“the

2002 Consent Decree”).  Paragraph 119 of the 2002 Consent Decree provides that material

modifications may be made only with written notification to and written approval of each of the

Parties and the Court and with an opportunity for public notice and comment in a manner

consistent with the requirements specified in the 2002 Consent Decree.

Paragraphs 6 and 7 of the Agreement and Order describe the requirements applicable to

the United States and LDEQ regarding solicitation of public comment.  With regard to the
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United States, Paragraph 6 of the Agreement and Order provides that the United States reserves

the right to withdraw or withhold its consent if comments by the public regarding the Agreement

and Order disclose facts or considerations which indicate that the Agreement and Order is

inappropriate, improper, or inadequate.  The U.S. Department of Justice will publish in the

Federal Register a notice that the proposed Agreement and Order has been lodged with the Court

and soliciting public comment for a period of thirty (30) days.  With regard to LDEQ,

Paragraph 7 of the Agreement and order provides that final approval by LDEQ, and entry of the

Agreement and Order is subject to the requirements of La. R.S. 30:2050.7, which provides for

public notice in newspapers of general circulation and the official journals of the Parish of East

Baton Rouge, and opportunity for public comment, consideration of any comments, and

concurrence by the State Attorney General.  The City of Baton Rouge and the Parish of East

Baton Rouge (“City/Parish”) published a notice soliciting public comment for period of

forty-five (45) days in The Advocate on October 29, 2008.  After the close of the comment

periods, the United States and LDEQ will evaluate any comments received, determine whether

any comments disclose facts or considerations which indicate that the proposed Agreement and

Order is inappropriate, inadequate, or improper, and advise the Court whether the Agreement

and Order should be entered.

Therefore, the United States and LDEQ respectfully request that the Court not sign

the lodged Agreement and Order unless and until Plaintiffs move for entry of the Consent

Decree.
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FOR THE UNITED STATES OF AMERICA:

RONALD J. TENPAS
Assistant Attorney General
Environment and Natural Resources Division
United States Department of Justice

/s/ Michael T. Donnellan
MICHAEL T. DONNELLAN
Senior Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
P.O. Box 7611
Washington, D.C.  20044
Telephone:  (202) 514-4226
Facsimile:  (202) 514-0097
Email:  michael.donnellan@usdoj.gov

DAVID R. DUGAS
United States Attorney
Middle District of Louisiana

JOHN J. GAUPP, LA Bar No. 14976
Assistant United States Attorney
Middle District of Louisiana
777 Florida St., Suite 208
Baton Rouge, Louisiana  70801
Telephone:  (225) 389-0443
Facsimile:  (225) 389-0685
Email:  John.Gaupp@usdoj.gov

OF COUNSEL:
ELYSE DIBIAGIO-WOOD
Senior Attorney
Water Enforcement Division (3104A)
Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW (2243A)
Washington, D.C. 20006

LORRAINE DIXON
Assistant Regional Counsel
Region 6 (6RC-EW)
U.S. Environmental Protection Agency
1445 Ross Avenue
Dallas, Texas  75202
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FOR THE STATE OF LOUISIANA, THROUGH THE DEPARTMENT OF
ENVIRONMENTAL QUALITY:

TED R.
|1

Attorney J !]
Office of the Se6rethry
Legal Services Division
Louisiana Department of Environmental Quality
P.O. Box 4302
Baton Rouge, Louisiana 70821-4302
Telephone: 225-219-3985
Facsimile" (225) 219-4068
Email: Ted.Broyles@la.gov

Notice of Lodging of Agreement and Order Regarding
Modification of the Consent Decree -

U.S. & LAv. Baton Rouge,
No. 01-978-B-M3 (M.D. La.)
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CERTIFICATE OF SERVICE

I hereby certify that I have caused a copy of the NOTICE OF LODGING OF

AGREEMENT AND ORDER REGARDING MODIFICATION OF THE CONSENT DECREE,

including the attached Exhibit A (Agreement and Order Regarding Modification of the Consent

Decree) to be served upon counsel for the City of Baton Rouge and the Parish of East Baton

Rouge by the method indicated below on this 10th day of November 2008.

ROBERT H. ABBOTT III
Assistant Parish Attorney
Post Office Box 1471
Baton Rouge, Louisiana 70821
Telephone:  (225) 389-3114
Facsimile:  (225) 389-5554
Email:  babbott@brgov.com

/s/ Michael T. Donnellan
MICHAEL T. DONNELLAN Maine Bar 7531
Senior Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
P.O. Box 7611
Washington, DC  20044-7611
Phone:  (202) 514-4226
Email:  michael.donnellan@usdoj.gov
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MIDDLE DISTRICT OF LOUISIANA
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UNITED STATES OF AMERICA and )
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)
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

)
UNITED STATES OF AMERICA and )
STATE OF LOUISIANA, )

)
Plaintiffs, )

)
v. ) CIVIL ACTION NO.

) 01-978-B-M3
CITY OF BATON ROUGE and )
PARISH OF EAST BATON ROUGE, )

)
Defendants. )

)

AGREEMENT AND ORDER REGARDING MODIFICATION
OF THE CONSENT DECREE

Pursuant to the terms of the Consent Decree entered by the Court on March 14, 2002

(“the 2002 Consent Decree”), the Parties have agreed to modify certain provisions of the 2002

Consent Decree.  As required by the terms of the 2002 Consent Decree, the parties request the

approval of the Court for the proposed modifications.

BACKGROUND

A. On November 19, 2002, pursuant to Paragraph 31 of the 2002 Consent Decree,

the City of Baton Rouge and the Parish of East Baton Rouge (“the City/Parish”) submitted a

proposed Second Remedial Measures Action Plan (“the 2002 Second RMAP proposal”) in

which it selected a remedial measure for the collection system.  Subsequently, there were

discussions between the Parties, and the City/Parish submitted several revisions to the pending

Second RMAP proposal.  In general, the revisions submitted by the City/Parish shifted the main

focus of the remedial action away from storage of excess flows prior to treatment towards a more

aggressive and comprehensive sewer rehabilitation program.  In the 2002 Second RMAP
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proposal and in all subsequent revisions, the City/Parish proposed to complete all construction

and achieve fully operational status by January 1, 2015.  The City/Parish submitted a final

version of its proposed Second RMAP in a report to EPA and LDEQ dated November 21, 2006

and titled Sewer System Model Verification and Revised Second Remedial Action Plan (“the

2006 Second RMAP proposal”).

B. Pursuant to Paragraph 40(a) of the 2002 Consent Decree, EPA and LDEQ

approved the 2006 Second RMAP proposal as the Second RMAP on July 10, 2007.

C. In July 2008, the City/Parish informed EPA and LDEQ that it had been evaluating

the possibility of closing one of its wastewater treatment plants and rerouting the sewage to one

of the remaining plants.  At a meeting in Dallas in August 2008, the City/Parish informed EPA

and LDEQ that it proposed to decommission the Central Wastewater Treatment plant located at

2443 River Road in East Baton Rouge Parish, Louisiana (“the Central Plant”) and the redirect

the flows to the South Wastewater Treatment Plant located at 2850 Gardere Lane in East Baton

Rouge Parish, Louisiana (the South Plant”).  The City/Parish informed EPA and LDEQ that it

had determined that this change would allow more efficient operation of the wastewater system

in all weather conditions and better provide for future needs.

D. The City/Parish submitted a request to modify the approved Second RMAP

consistent with its proposal at the August 2008 meeting dated September 2008 and titled

“Second Remedial Measures Action Plan [RMAP2] Submittal for the Baton Rouge Sanitary

Sewer Overflow [SSO] Control and Wastewater Facilities Program" (“the 2008 Second RMAP

modification proposal”).  The 2008 Second RMAP modification proposal is attached hereto as

Exhibit 1.

Agreement and Order Regarding
Modification of the Consent Decree
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E. EPA and LDEQ have reviewed the City/Parish’s request to modify the approved

Second RMAP as set forth in the 2008 Second RMAP modification proposal and determined that

the proposed changes are consistent with the objectives set forth in Section V (Objectives) of the

2002 Consent Decree, consistent with current industry standards, and provide for completion of

all construction and fully operational status achieved by the same deadline set in the approved

Second RMAP (i.e. January 1, 2015).

F. The United States, the State of Louisiana, and the City/Parish have also agreed to

various technical modifications to Paragraphs 10, 13, 49, and 117 of the 2002 Consent Decree. 

Appropriate changes to those Paragraph are proposed in this Agreement and Order Regarding

Modification of Consent Decree.

G. Paragraph 33 of the 2002 Consent Decree provides:

33. At any time after the Second RMAP is approved by EPA and/or LDEQ
pursuant to Section XVII (Review of Submittals), the City/Parish may submit for review
and approval pursuant to Section XVII (Review of Submittals) a proposal to modify the
remedial measure selected in the Second RMAP.  Any proposal to modify the Second
RMAP shall be evaluated by EPA and LDEQ for consistency with this Consent Decree,
including Section V (Objectives), and industry standards current at the time the proposal
is submitted.

. . . .
B. Any proposed modification of the Second RMAP which would

extend the schedule for completion of the work or materially alter the selected
remedial measure shall require the approval of the Court.

H. Paragraph 119 of the 2002 Consent Decree provides, “Material modifications may

be made to this Consent Decree only with written notification to and written approval of each of

the Parties and the Court and with an opportunity for public notice and comment in a manner

consistent with Paragraphs 122 and 123.”
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Modification of the Consent Decree
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I. The United States and LDEQ have determined that the modifications set forth in

the 2008 Second RMAP modification proposal would materially alter the selected remedial

measure within the meaning of Paragraph 33(B) of the 2002 Consent Decree and constitute

material modifications requiring “written approval of each of the Parties and the Court and with

an opportunity for public notice and comment” within the meaning of Paragraph 119 of the 2002

Consent Decree.

J. The Assistant Attorney General on behalf of the United States and the

undersigned representatives of the City/Parish and the State of Louisiana certify that they are

fully authorized to enter into the terms and conditions of this Agreement and Order Regarding

Modification of the Consent Decree and to execute and legally bind such party to this document.

By the signatures of their representatives to this document, the Parties to the 2002

Consent Decree hereby approve the modifications set forth below.

NOW THEREFORE, it is hereby ORDERED, ADJUDGED and DECREED as follows:

1. Except as specifically modified herein, all provisions of the 2002 Consent Decree

shall remain in full force and effect.

2. The Second RMAP approved by EPA and LDEQ on July 10, 2007 is hereby

modified as set forth in the 2008 Second RMAP modification (Exhibit 1).

3. Paragraph 10 of the 2002 Consent Decree is hereby modified to read as follows:

10. The City/Parish shall provide a copy of this Consent Decree to

each engineering, consulting and contracting firm to be retained to perform Work

within ten (10) days after entry of this Consent Decree or, for Work commenced

after such date, upon execution of any contract relating to such Work.  The

Agreement and Order Regarding
Modification of the Consent Decree

4 of 36
U.S. & LA v. Baton Rouge,

No. 01-978-B-M3 (M.D. La.)Case 3:01-cv-00978-FJP     Document 14-2       11/10/2008     Page 5 of 15



Agreement and Order Regarding U.S. & LA v. Baton Rouge,
Modification of the Consent Decree No. 01-978-B-M3 (M.D. La.)- 5 -

City/Parish shall also provide a copy of any material modifications to the Consent

Decree to each contractor or consultant within ten (10) days after Entry of such

material modifications by the Court.  The City/Parish shall condition all contracts

entered into to perform Work upon conformity with the terms of this Consent

Decree.  Any action taken by any contractor or consultant retained by the

City/Parish to implement the City/Parish’s obligations under this Consent Decree

shall be considered an action of the City/Parish for purposes of determining

compliance with this Modified Consent Decree.  In any action against the

City/Parish to enforce this Consent Decree, no act or failure to act by any officer,

director, employee, agent, servant, contractor, subcontractor, successor, or assign

of the City/Parish shall excuse any failure to comply with the requirements of this

Consent Decree.

4. In Paragraph 13 of the 2002 Consent Decree, the definitions of “Consent Decree”

and “Infiltration and Inflow” are modified to read as set forth below and the definitions of

“Infiltration” and “Inflow” set forth below are added to the Consent Decree:

• "Consent Decree" means this Decree, all attachments and exhibits to this
Decree, all items approved by EPA and LDEQ pursuant to Section XVII
(Review of Submittals), and any modifications to the Consent Decree
approved by the Court pursuant to Section XXXIV.  In the event of any
conflict between this Decree and any attachment, exhibit, or approved
item, this Decree shall control.

• “Infiltration and Inflow” or “I & I” means Infiltration and Inflow into the
North, Central, and South Plant Collection Systems.

• “Infiltration” means the water entering a sewer system and service
connections from the ground, through such means as, but not limited to,
defective pipes, pipe joints, connections, or manhole walls.

Agreement and Order Regarding
Modification of the Consent Decree
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• “Inflow” means the water discharged to a sewer system, including service
connections, from such sources as, but not limited to, roof leaders; cellar,
yard, and area drains; crushed laterals; foundation drains; cooling water
discharge; drains from springs and swampy areas; manhole covers; cross-
connections from storm sewers; catch basin laterals; stormwater; surface
runoff; street wash water; or drainage.

5. The addresses for notice to LDEQ and the City/Parish pursuant to Paragraphs 49

and 117 of the 2002 Consent Decree are hereby modified to read as follows:

As to LDEQ:
Administrator
Office of Environmental Compliance
Louisiana Department of Environmental Quality
P.O. Box 4312
Baton Rouge, LA  70821-4312

Street Address
602 N. Fifth Street
Galvez Building
Baton Rouge, LA  70802

As to the City/Parish:
Director
Department of Public Works
City of Baton Rouge:
Parish of East Baton Rouge
Post Office Box 1471
Baton Rouge, Louisiana 70821

Street Address
300 North Boulevard, Rm. 208
Old Municipal Building
Baton Rouge, Louisiana 70802

At any time after the Court approves this Agreement and Order Regarding Modification of the

Consent Decree, any Party may modify the address set forth in Paragraphs 49 and 117 of the

2002 Consent Decree by sending written notice to all other Parties.

6. This Agreement and Order Regarding Modification of the Consent Decree shall

be lodged with the Court for a period of not less than thirty (30) days for public notice and

comment in accordance with Department of Justice policy and described at 28 C.F.R. § 50.7. 
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The United States reserves the right to withdraw or withhold its consent if comments by the

public regarding the Agreement and Order Regarding Modification of the Consent Decree

disclose facts or considerations which indicate that the Consent Decree is inappropriate,

improper, or inadequate.  This Paragraph does not create any rights exercisable by the

City/Parish.

7. The Parties agree and acknowledge that final approval by Plaintiff the State of

Louisiana, Department of Environmental Quality, and entry of this Agreement and Order

Regarding Modification of the Consent Decree is subject to the requirements of La. R.S.

30:2050.7, which provides for public notice in newspapers of general circulation and the official

journals of the Parish of East Baton Rouge, and opportunity for public comment, consideration

of any comments, and concurrence by the State Attorney General.  This Paragraph does not

create any rights exercisable by the City/Parish.

8. The Court shall retain jurisdiction of this case until termination of the 2002

Consent Decree, for the purpose of enabling any of the Parties to apply to the Court for such

further order, direction, or relief as may be necessary or appropriate for the construction or

modification of this Consent Decree, or to effectuate or enforce compliance with its terms as

modified by this Agreement and Order Regarding Modification of the Consent Decree, or to

resolve disputes in accordance with Section XXIV of the 2002 Consent Decree (Dispute

Resolution).
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Entered this ______ day of ________________________ 200_____,

Honorable Frank J. Polozola
United States District Judge

Agreement and Order Regarding
Modification of the Consent Decree

8 of 36
U.S. & LA v. Baton Rouge,

No. 01-978-B-M3 (M.D. La.)Case 3:01-cv-00978-FJP     Document 14-2       11/10/2008     Page 9 of 15



FOR THE UNITED STATES OF AMERICA:

/0 A1 btl8n)h6r z.~.
Date RONALDJ. TE PAS

Assistant Atto ey General
Environment and Natural Resources Division
United States Department of Justice

(O--l2-./ ¿DO~
Date

em,~
MICHAEL t... ONNELLAN
Senior Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
P.O. Box 761 i
Washington, D.C. 20044
Telephone: (202) 514-4226

Facsimile: (202) 514-0097
Email: michaei.donneiian~usdoj.gov
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FOR THE UNITED STATES OF AMERICA:

DAVID R. DUGAS
United States Attorney
Middle District of Louisiana

10/3/23200

r f
Date 76

Assistant United States Attorney
Middle District of Louisiana
777 Florida St., Suite 208
Baton Rouge, Louisiana 70801
Telephone: (225) 389-0443
Facsimile: (225) 389-0685
Email: John.Gaupp@usdoj.gov
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FOR THE UNITED STATES OF AMERICA:

Date
Director _ \,~...
Water Enforcement’Divisions
Office of Enforcemem and Compliance Assurance
United States Environmental Protection Agency
1200 Pennsylvania Avenue, NW (2243A)
Washington, D.C. 20006
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FOR THE UNITED STATES OF AMERICA:

Date

\

2:.
GREENE

~al Administrator
U.S. Environmental Protection Agency, Region 6
1445 Ross Avenue
Dallas, Texas 75202

Date
Assis_)rant Regional Counsel
U.S. Environmental Protection Agency, Region 6
1445 Ross Avenue
Dallas, Texas 75202

OF COUNSEL:
ELYSE DIBIAGIO-WOOD
Attorney/Advisor
Office of Regulatory Enforcement
United States Environmental Protection Agency
1200 Pennsylvania Ave, NW
Washington, D.C. 20011
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FOR THE STATE OF LOUISIANA, THROUGH THE DEPARTMENT OF
ENVIRONMENTAL QUALITY:

Date

Office of Environmental Compliance
Louisiana Department of Environmental Quality

l

TED R. BROY
Attorney
Office of the Secretary
Legal Services Divisio
Louisiana Department of Environmental Quality
P.O. Box 4302
Baton Rouge, Louisiana 70821-4302
Telephone: 225-219-3985
Facsimile: (225) 219-4068
Email: Ted.Broyles@la.gov
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

)
UNITED STATES OF AMERICA and )
STATE OF LOUISIANA, )

)
Plaintiffs, )

)
v. ) CIVIL ACTION NO.

) 01-978-B-M3
CITY OF BATON ROUGE and )
PARISH OF EAST BATON ROUGE, )

)
Defendants. )

)

AGREEMENT AND ORDER REGARDING MODIFICATION
OF THE CONSENT DECREE

Exhibit 1

Second Remedial Measures Action Plan [RMAP2] Submittal
for the Baton Rouge Sanitary Sewer Overflow [SSO] Control

and Wastewater Facilities Program
(The 2008 Second RMAP modification proposal”)
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